United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 


l nited States Court of Appeals for the 

District of Columbia 


OCTOBER TERM. 1936 


No. 6856 



Z » 

s' 



lb L. KLIXCSTF.IX. I ’LA ! XT I KK IN K1MN>U 


Tlh )\I AS < 1 IN *LK i A I- 


A i < >i: AT I < > X 


! \ 




N ! t 


\l 


.•Ml M 1;! \ 


(III. ! M-l !: i« I' » >!■' 


m.Ki) <)( ioiuk i 


1‘RIMK!) 0< ruitKK >o. l'Uf* 




United States Court of Appeals for the 

District of Columbia 

OCTOBER TERM, 1936 

No. 6856 


E. L. KLINGSTEIN, PLAINTIFF IN ERROR 

vs. 


THOMAS CIRCLE CAFE, A CORPORATION 
DEFENDANT IN ERROR 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA 


INDEX. 

Original Print 


Caption. 1 1 

Bill of Particulars . 2 1 

Assignment of Errors . 3 1 

Bill of Exceptions . 6 3 

Designation of Record . 12 9 

Writ of Error . 13 9 

Clerk’s Certificate . 14 11 


Press ok Byron S. Adams. Washington. D. C. 











Form 16 




$373.00 

Harrisonburg, Va.,.?/T?/3.5 193 

For value received...^.?..promise to pay to the order of....Spu.t hqr.ft .Neon Company 

.Three. Hundred Seventy Three & 00/100 

, . . .DOLLARS 

with interest on installments at 6% per annum from maturity of such installments until paid, in....SU£ht equal 

- *• . M°I ...H. mm .,h. d„, 

this note until the whole amount herein contracted to be paid is fully discharged negotiable and payable at 

Harrisonburg Loan & Thrift Corporation 

d.Y.X holder b«*of .hall have the'ught'to'dcc?»re tl^emlrVunp^d'baUnce of thl' con,i J u,n 'e of eueh default for a period of 30 
6 of Chapter 74 , Act« of General Auembly of Virginia of 1920 . P * note ^ ue ant * P*V*ble *• •uthorized by Section 

a, reverauy waive the benefit ofth.lt home.,,ad exemption, 

thetr legal liability hereon, and agree ,h P .t the time 

t.ontt^‘“^^^ h ' nd, ° f * n — collection the p.ttie. hereto a. .. o p.“l of 



» 6 


I 30 g- 4> 1Ji /V.\W 

^sn/rvc-ro/y D.C 























SOUIfONJEO, CO/A 9ANY 

o 







. United States Court of Appeals for the 

District of Columbia 

1 Municipal Court of the District of Columbia 

No. 320,244 

E. L. Klingstein, Plaintiff , 
vs. 

Thomas Circle Cafe, a Corporation, Defendant. 

United States of America, 

District of Columbia. ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washington, in 
said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in 
the above-entitled cause, to wit: 

2 Bill of Particulars 

Filed January 18, 1936. 

And plaintiff claims two hundred and seventy-nine dol- 
, lars and seventy-four cents ($279.74), with interest thereon 
from June 10, 1937 ), and a 15/< attorney’s fee, besides the 
costs of this suit. 

(Signed) H. P. LONG 
Attorney for Plaintiff 

3 Assignment of Errors 

Filed August 26, 1936 

Now comes the plaintiff, by his attorneys, his petition to 
the "Court of Appeals for a writ of error to the Municipal 
Court having been granted from the judgment entered in 
this cause on the 31st dav of Julv, 1936, and savs that the 
said judgment is erroneous and unjust and against the just 
rights of the said plaintiff, and respectfully presents to the 
court the following assignment of error. 

The Court erred— 

1. In its ruling permitting the plaintiff over objection of 
his counsel to be corss-examined as to the terms of a con¬ 
tract between defendant and the Southern Neon Company, 
and as to a breach of these terms by the Southern Neon 
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Company, when plaintiff was not a party to the contract 
and had acquired the note in due course with no knowledge 
of such breach. 

2. In denying plaintiff’s oral motion to strike from the 
record all evidence and testimony as to the terms of a con¬ 
tract between the original parties to a note, and any breach 
by an original party to the note, as in-admissable against 
the plaintiff who had acquired said note in due course with¬ 
out notice, and was not subject to the equities or defneses 
existing between the original parties to the note. 

3. In failing to overrule the defendant’s motion to find 

for the defendant at the close of plaintiff’s case, when all 

the testimony and evidence before the court made out a 
» 

prima facie case for the plaintiff. 

4. In granting defendant’s motion to find for the defen¬ 
dant at the close of the plaintiff’s case on the theory that 
plaintiff’s title was defective precluding him from being a 

holder in due course, when there was no evidence or 
4 testimony before the court sustaining that theory. 

5. In granting defendant's motion to find for the 
defendant at the close of the plaintiff’s case on the theory 
that an inference raised by defendant’s counsel in his 
cross-examination and argument constituted an attack upon 
plaintiff's title and placed upon the plaintiff the burden of 
proving each element attacked by testimony other than his 
own, in the absence of any testimony contradicting the 
plaintiff. 

6. In directing the entry of a finding for the defendant at 
the close of plaintiff's case (Municipal Court Minute Book 
95, folio 478), not responsive to the testimony and evidence 
before the court. 

7. In directing the entry of the judgment herein (Muni¬ 
cipal Court Minutes Book 100, folio 183), based upon an 
erroneous finding of fact. 

8. In other respects appearing of record. 

9. 

(Signed) H. P. LONG 
(Signed) D. L. GRANTHAM 
Attorneys for Plaintiff 

Served by copy of this assignment of errors, this 26th 
dav of August, 1936. 

(Signed) THOMAS X. DUNN 
Attorney for the Defendant 
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5 In the Municipal Court of the District of Columbia 

E. L. Klixgsteix, Plaintiff , 
vs. 

Thomas Circle Cafe, a corporation, Defendant. 

No. 320,244. 

Notice of Submission of Bill of Exceptions: 

To Messrs Thomas X Dunn, and 
W. Cameron Burton, Esquires, 

Attornevs for the Defendant, 

Investment Building. 

o 

Gentlemen: 

Please take notice that the within bill of exceptions will 
be called to the attention of and submitted to the Court, on 
the 15th day of September, 1936, at 10 o’clock A. M., or as 
soon thereafter as counsel can be heard, for the purpose of 
having: the same signed and sealed by the Court. 

H. P. LONG 
D. L. GRANTHAM 
Attorneys for Plaintiff, 

400 5th' St., N. W., ME 0516. 

Service of the foregoing notice, with copy of bill of ex¬ 
ceptions acknowledged, this 26th day of August, 1936. 

THOMAS X. DUNN 
Attorneys for the Defendant. 


In the Municipal Court of the District of Columbia 
E. L. Klixgsteix, Plaintiff 


vs. 

Thomas Circle Cafe, a corporation, Defendant. 

No. 320,244. 

Bill of Exceptions: 

Be it remembered that this cause arose by plaintiff filing 
a suit on a promissory note. A copy of the note was in¬ 
cluded in the bill of particulars, but no formal declaration 
or pleas were filed. After several preliminary motions the 
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cause came on to be heard before Judge Armond W. Scott, 
without a jury, on April 22, 1936, and at the trial the plain¬ 
tiff, E. L. Klingstein, being first duly sworn, testified in his 
own behalf, on direct examination, in substance as fol¬ 
lows :— 

That on June 13, 1935, he purchased a certain promis¬ 
sory note from the Southern Neon Company, in the regular 
course of business and paid value therefor. Witness iden¬ 
tified the original note, which was offered in evidence, 
bearing date on June 10, 1935, and reciting that the Thomas 
Circle Cafe, Inc., promised to pay to the order of the South¬ 
ern Neon Company, $373.00 in monthly installments of 
$46.63 on the 10th day of each month thereafter until paid. 
(A copy of said note being filed herein with the bill of par¬ 
ticulars) On the back of the note appeard credits showing 
payments of $46.63 each on July 11, 1935 and August 27, 
1935, total paid $93.26, balance $279.74, and an endorsement 
which on the original note was in the following form:— 

“ Jun 13 1935 Pay to the order of 
E. L. KLIXGSTEIX without recourse 
SOUTHERX XEOX -H ION SERVICE COM PAX Y 
By Fred Sipe” 


The words “SOUTHERX XEOX SIGX SERVICE” had 


been put on by a rubber stamp, and the word “COMPANY” 
had been written over and through the words “SIGX 
SERVICE” with pen and ink, almost obliterating the lat¬ 
ter two words. Defendant's counsel objected to the 


7 admission of the note on the ground that the en¬ 


dorsement quoted bore physical evidence therein of 
having been altered, and further the note contained noth- 
ing therein to show whether the named payee was a trade 
name, a partnership or a corporation, or that the plaintiff 
was not connected or interested in the named payee in some 
capacity, or that Sipe had authority to endorse for the 
named payee, or in what capacity he made the endorse¬ 
ment. The court admitted the note in evidence without 


prejudice to the defendant later renewing his objections. 
The witness then testified that the “Southern Xeon Com¬ 


pany” was a partnership composed of Fred Sipe and H. J. 
Power who in 1935 were engaged in business of selling 
neon signs in Washington. That the “Southern Xeon Sign 
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Service” was a trade name used by Sipe in a business be 
conducted in Virginia in which Power was not interested. 
That witness had purchased notes from both the “South¬ 
ern Neon Company” and the “Southern Neon Sign Ser¬ 
vice”. That he had purchased the note in evidence on the 
date stated in the endorsement, and that the endorsement 
had been made by Sipe in his presence on that date in 
the exact form in which it now appeared. That upon pur¬ 
chasing tile note he mailed a printed notice to the defen¬ 
dant, and the defendant paid him two monthly install¬ 
ments at the place specified in this notice, which were 
credited on the note. That the defendant later refused to 
pay further installments on the note, and he mailed them 
another copy of the printed notice to which he added a 
clause in typewriting. This second notice was produced 
bv the defendant and identified bv the witness and admitted 
in evidence. Witness testified that the balance due and 
unpaid on the note was now $279.74, and that the defen¬ 
dant had refused to pay this balance, altho he had made 
several demands therefor. 

Upon cross-examination witness denied that he 
8 was a partner in either the “Southern Neon Com¬ 
pany” or the “Southern Neon Sign Service”, or 
that he had ever had anv interest in the “Southern Neon 
Company” aside from having purchased some of their 
notes that he was trving to collect. He admitted he knew 
that Sipe and Power had closed their office in Washington 
in the fall of 1935, and that Sipe was still doing business 
in Virginia, but stated he did not know the present where¬ 
abouts of Power. He admitted that he knew that the note 
in evidence had been given in connection with the installa¬ 
tion of Neon Signs by the Southern Neon Company under 
a contract with the Thomas Circle Cafe, Inc., the defen¬ 
dant. He was asked if he knew that this contract included 
a clause that the Southern Neon Company guaranteed the 
sign for one year, and that the defendant had had trouble 
with the sign and were unable to get it serviced at the 
office of the Southern Neon Company. His counsel objected 
to these questions on the ground that such evidence was in¬ 
competent, irrelevent and immaterial where the note was 
no longer in the hands of an original party, but in the 
hands of a holder in due course. The Court overruled this 
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objection and directed the witness to answer the questions. 
Plaintiff noted an exception which was duly allowed. The 
witness thereupon testified that he was familiar with the 
terms of the contract, but knew nothing of defendant hav¬ 
ing trouble with the sign or failing to get service at the 
time he purchased the note. 

Upon re-direct examination, plaintiff testified that he 
was not a sign man, but in the restaurant business, and his 
only connection or interest in the Southern Xeon Company 
was from having purchased some of their notes. That the 
first knowledge that he had of the defendant claiming to 
have trouble with the sign and not being able to get service 
from the Southern Xeon Company, was about two months 
after he purchased the note, when the defendant refused 
to make further payments thereon to him. 

Thereupon plaintiff rested, and the defendant 
9 moved that the Court direct a finding upon the plain¬ 
tiff’s evidence, on the following grounds:— 

(1) That the note bore physical evidence of having been 
materially altered, which had not been satisfactorily ex¬ 
plained by the plaintiff; that there was nothing contained 
in the note to show whether the named payee was a trade 
name, a partnership or corporation: that the note con¬ 
tained nothing to show that plaintiff might not be inter¬ 
ested or connected with the named payee, or to show in 
what capacity Sipe endorsed the note, or that he had any 
authority to endorse for the named payee; all of which 
raised a presumption of invalid transfer and rendered 
plaintiff’s title to the note defective. 

(2) That the evidence showed circumstances surround¬ 
ing the transfer of the note that raised an inference that 
plaintiff was in fact the dominent partner in the Southern 
Xeon Company, or in some manner connected with them, 
and that the note had been passed to plaintiff as colorable 
holder to avoid a valid defense of of the maker against the 
original payee. 

(3) That a partner has no implied authority to endorse 
a note payable to the firm. 

(4) That plaintiff’s title to the note as a bona fide holder 
in due course having been attacked, the law placed the 
burden upon him to show by testimony other than his own 
that he acquired the note in good faith for value in due 
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course before maturity and without notice of anv defects; 
the legal status of the payee; that holder was not connected 
in any manner with the named payee; and that the person 
endorsing the note for the named payee was duly authorized 
to make such endorsement. 

(5) That plaintiff’s testimony on all of these points were 
mere self-serving declarations and insufficient proof with¬ 
out corroborating testimony. 

(6) That the plaintiff had failed to carry this bur- 
10 den, and make out his case, and the court should 
direct that a finding be entered for the defendant on 
the plaintiff’s case. 

The Court stated that he would reserve decision on this 
motion to give plaintiff’s counsel an opportunity to submit 
a brief on the points of law involved, but would continue 
and hear the defendant’s case, in order that he might de¬ 
cide the whole case in event that the pending motion was 
finally overruled. (Thereupon the defendant put on two 
witnesses, but the proceedings thereon are omitted from 
this bill of exceptions as having no bearing on the ruling 
on the motion to direct a finding.) 

At the close of all the testimony, plaintiff moved orally 
that all evidence and testimony admitted as to the terms 
of the contract between the defendant and the original 
payee in the note, and as to any claimed breach of this 
contract by the Southern Xeon Company, be stricken from 
the record as incompetent, irrelevent and immaterial in a 
suit by the holder in due course, in the absence of any 
evidence that such holder had knowledge of the claimed 
breach at the time he purchased the note. That the evi¬ 
dence before the court showed the plaintiff was a holder 
in due course, and the contention that he did not hold in 
due course was a mere inference of counsel unsupported 
by any evidence. The court overruled this motion, and 
plaintiff’s counsel noted an exception, which was duly al¬ 
lowed. 

The case was then submitted, and counsel directed to file 
their briefs within a certain time upon the pending mo¬ 
tion to direct a finding for the defendant on the plaintiff’s 
case. Briefs were dulv filed, and the court directed that 
a finding be entered for the defendant on plaintiff’s case, 
counsel for plaintiff noting an exception thereto, and the 
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following finding was entered upon the minutes of the 
court on the 11th day of May, 1936 (Municipal Court 
Minute Book, 95 folio 478) :— 

“Come now the parties hereto, and thereupon at 
11 the close of the plaintiff's case, the Court finds for 
the defendant.” 

On the same day the plaintiff filed a motion for new trial 
which was heard on May 18, 1936, and taken under advise¬ 
ment bv the the court. This motion was overruled and 
the new trial denied, and counsel noted an exception which 
was allowed. The court thereupon directed the clerk to 
make entry of the judgment on the 31st day of July, 1936, 
on the minutes of the court (Municipal Court Minute Book 
100. folio 183). reading as follows:— 

“Come now the parties hereto, by their respective at¬ 
torneys of record and the motion for new trial herein be- 
ing considered, it is ordered that said motion be, and the 
same is hereby overruled. 

Wherefore it is considered that the plaintiff take noth¬ 
ing bv this action, that the defendant go hence without dav, 
and be for nothing held, and recover of the plaintiff its 
cost of defense.” 

The foregoing are all of the matters and things bearing 
upon the exceptions herein reserved on behalf of the plain¬ 
tiff. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid, and because the matters 
and things herein recited are not matters of records, in or¬ 
der to make the same a part of the record herein, which is 
hereby ordered, so that the plaintiff may have his case re¬ 
viewed on appeal, the plaintiff, by his attorneys moves the 
court to sign and seal this, his bill of exceptions, to have 
the same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
motion is granted by the court; and thereupon the plain¬ 
tiff tenders this, his bill of exceptions, and requests the 
court to sign and seal the same, which is accordingly done, 
now for then, this 15th day of September, 1936. 

ARMOND W. SCOTT (SEAL) 

Judge. 
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Approved: 

H. P. LONG & D. L. GRANTHAM 
Attorneys for the Plaintiff. 

THOS. X. DUNN. 

Attorneys for the Defendant. 

\V. CAMERON BURTON, 

By THOS. X. DUNN. 

12 Designation of Record 

Filed August 21, 1936 

Now conies the plaintiff, by his attorneys, and designates 
the parts of the record which he desires to have included 
in the transcript for the United States Court of Appeals 
for the District of Columbia, said parts being considered 
sufficient for the determination of the questions raised on 
appeal, namely:— 

1. Bill of Particulars, filed January 10, 1936. 

2. Assignment of Errors. 

3. Bill of Exceptions. 

4. This designation. 

o 

(Signed) H. P. LONG 

“ D. L. GRANTHAM 
Attorneys for the Plaintiff. 

Service of copy of foregoing designation, acknowledged, 
this 26th dav of August, 1936. 

(Signed) THOMAS X. DUNN 

GEORGE C. VOURNAS 

Attorneys for the defendant. 

13 Municipal Court District of Columbia 

Filed Aug 11 1936 

United States of America, ss: 

The President of the United States, 

To the Honorable Armond W. Scott Judge of the Municipal 
Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said Mu- 



10 


E. L. KLIXGSTEIN VS. THOMAS CIRCLE CAFE. 


nicipal Court, before you, between K. L. Klingstein, plain¬ 
tiff, and Thomas Circle Cafe, a corporation, defendant, 
Xo. 320,244, a manifest error hath happened, to the great 
damage of the said plaintiff as by his complaint appears. 

We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judg¬ 
ment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings afore¬ 
said, with all things concerning the same, to the United 
States Court of Appeals for the District of Columbia, to¬ 
gether with this writ, so that vou have the same in the said 
Court of Appeals, at Washington, within 20 days from the 
settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below 
or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws 
and customs of the United States should be done. 

WITNESS the Honorable GEORGE E. MARTIN, Chief 
Justice of the said Court of Appeals, the 11th day of Au¬ 
gust, in the year of our Lord one thousand nine hundred 
and thirtv six. 

MONCURE BURKE 
Clerk of the United States Court of 
(Seal) Appeals for life District of Columbia. 

Bv: C. NEWELL ATKINSON 
•/ 

Assistant Clerk. 

Allowed bv 

GEORGE E. MARTIN 

Chief Justice of the United States Court of Ap¬ 
peals ft>r the District of Columbia. 
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14 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss; 

I, Blanche Xeff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 13, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, Xo. 320,244, wherein E. L. Klingstein 
is plaintiff and Thomas Circle Cafe, a corporation, is de¬ 
fendant, as the same that remains upon the files and of 
record in said Court. 

IX TEST1MOXY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District Court, this 5th day of October, 1936. 

BLAXCHE XEFF 

(Seal) Clerk. 

Endorsed on Cover: Xo. 6856. E. L. Klingstein, Plain¬ 
tiff in error, vs. Thomas Circle Cafe. United States Court 
of Appeals for the District of Columbia. Filed Oct 5, 1936. 
Moncure Burke, Clerk. 
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Unitrii States (Heart of Appeals 
for ttjr Sistnrt of Columbia 


October Term, 1936 


No. 6856 


E. L. KLINGSTEIN, Plaintiff in Error, 

VS. 

THOMAS CIRCLE CAFE, Defendant in Error. 
BRIEF IN BEHALF OF PLAINTIFF IN ERROR 


STATEMENT OF THE CASE 

This is a suit based upon a negotiable promissory 
note signed by the defendant and payable to the order 
of the “Southern Neon Company’’ (R. 4), and given 
to cover the deferred payments on a neon sign pur¬ 
chased under a conditional sale contract which re¬ 
ferred to the note, and guaranteed the sign for one 


year. (R. 5) (A photolithograph of »lie original note 
is included in the printed Transcript of the Record, op¬ 
posite page 1.) Three days after its date, before 
maturity, and in the regular course of business the 
payee sold the note for value to the plaintiff (R. 4), 
who notified the defendant corporation in writing that 
he had purchased and then held the note. (R. 5) 
Thereafter the defendant paid two monthly install¬ 
ments on the note to the plaintiff, and then refused to 
make further payments (R. 3), on the ground that the 

conditional sale contract had been breached bv their 

♦ 

inability to get the sign serviced for one year. (R. (i) 
When he acquired the note, the plaintiff was familiar 
with the terms of the conditional sale coniraet, but lie 
had no knowledge of any claimed breach until pay¬ 
ments were refused several months later. (R. 6) Tin* 
indorsement on the note was put on in the same form 


in which it now appears, in the presence of the plain¬ 
tiff, by Fred Sipe, who used a rubber stamp bearing 
the words “Southern Neon Sign Service'', and then 
with pen and ink wrote the word “Company” through 
and almost obliterating the words “Sign Service", 
and adding the words “By Fred Sipe”. (R. 4) The 
“Southern Xeon Company” was a co-partnership com¬ 
posed of Fred Sipe and II. J. Power (R. 4). and the 
“Southern Xeon Sign Service", was a trade name 
used by Sipe for a business in which Power was not 
interested. (R. 3) The only interest the plaintiff had 
in either the “Southern Xeon Company" or the 
“Southern Xeon Sign Service" arose from him hav- 
ing purchased some of their notes which he was try¬ 
ing to collect. (R. b) 


Suit was filed by the plaintiff, E. L. Klingsteim as 
holder, against the defendant, Thomas Circle Cafe, 
Inc., as maker, for the unpaid installments on the note. 
(R. 1, 3) The only witness was the plaintiff who iden¬ 
tified the note and testified to all of the foregoing 
facts. (R. 4, et seq.) His counsel objected to plain¬ 
tiff’s being cross-examined as to the terms of the 
conditional sale contract and any claimed breach of 
these terms (R. 5), and moved that all such evidence 
be stricken. (R. 7) Defendant’s counsel moved for 
a finding for the defendant at the close of plaintiff’s 
case. (R. 6) The Court overruled the motion of 
plaintiff (R. 7), and found for the defendant on plain¬ 
tiff’s evidence (R. 7), and judgment was entered 
thereon. (R. 8) 

The Court erred:— 

1. In its ruling permitting the plaintiff over 
objection of his counsel to be cross-examined as to 
the terms of a contract between defendant and the 
Southern Neon Company, and as to a breach of 
these terms by the Southern Neon Company, when 
plaintiff was not a party to the contract and had 
acquired the note in due course with no knowledge 
of such breach. 

2. In denying plaintiff’s oral motion to strike 
from the record all evidence and testimony as to 
the terms of a contract between the original parties 
to a note, and any breach by an original party to 
the note, as inadmissable against the plaintiff who 
had acquired said note in due course without notice, 
and was not subject to the equities or defenses 
existing between the original parties to the note. 




3. In failing to overrule defendant’s motion to 
find for the defendant at the close of plaintiff's 
case, when all the testimony and evidence before 
the court made out a prima facie case for the 
plaintiff. 

4. In granting defendant’s motion to find for the 
defendant at the close of the plaintiff’s case on 
the theory that plaintiff's title was defective pre¬ 
cluding him from being a holder in due course, 
when there was no evidence or testimonv before 
the court sustaining that theory. 


5. In granting defendant's motion to find for 

the defendant at the close of the plaintiff's case on 

the theorv that an inference raised bv defendant’s 

counsel in his cross-examination and argument 

constituted an attack upon plaintiff’s title and 

placed upon the plaintiff the burden of proving 

each element attacked bv testimonv other than his 

• • 

own, in the absence of anv testimonv contradicting 
the plaintiff. 


6. In directing the entrv of a finding for the 
defendant at the close of plaintiff's case, not re¬ 
sponsive to the testimony and evidence before the 
court. 


7. In directing the entry of the judgment here¬ 
in, based upon an erroneous finding of fact. 
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ARGUMENT 


These errors can be grouped under two heads—Nos. 
1 and 2 raise the question— 

Is evidence as to the breach of the terms of a 
contract between the original parties to a note, ad- 
missable in a suit brought by a holder in due 
course? 

The remaining errors can all be reduced to the 
question— 

From the competent evidence before the Court, 
should there have been a finding for the defendant 
at the close of plaintiff’s case? 

The first question, and to a large extent the second, 
depends upon whether, as a matter of law, the plain¬ 
tiff was a holder in due course. The Negotiable In¬ 
strument Law defines a Holder in Due Course, as one 
who takes a note complete and regular upon its face; 
before maturity; in good faith and for value; and 
without notice of any infirmity or defect in title. Title 
22, Sec. 72, I). C. Code. (Sec. 135G, 1902 Code). And 

this law continues:— 

“A holder in due course holds the instrument 
free from defenses available to prior parties 
among themselves, and may enforce payment of 
the instrument for the full amount thereof against 
all parties liable thereon." Sec. 77, Supra. (Sec. 
13(51,1902 Code). 


Plaintiff contends that the case at bar is controlled bv 

% 

the opinion of the Court of Appeals in Thai et al. v. 
Credit Alliance Corporation, 64 App. D. C. 328, where 
the facts were analogous. In the case cited, this court 
held that where a finance company had acquired a 
negotiable note for value and before maturitv from the 
conditional vendor of a fixture, with knowledge that 
there was a conditional sale contract between the 
original parties guaranteeing the fixture for a definite 
period, the finance company was a holder in due course, 
unless it had knowledge of a breach of the contract at 
the time of the transfer of the note. That in such case 
the finance company took the said note free from the 
equities and defenses existing between the original 
parties, and that evidence tendered by the conditional 
vendee as to damages caused bv a breach of the war- 
ranty in the contract was properly excluded by the 
lower court as inadmissable in a suit brought bv the 
finance company. This court reviewed the authorities 
on this situation and the entire opinion is pertinent 
to the question being considered here, alt ho for econ¬ 
omy of time and space it is not quoted verbatim in 
this brief. 

The second question involves the further point as to 
whether the evidence disclosed anv infirmitv or defect 
in plaintiff’s title to the note, that precludes him from 
being a holder in due course. Plaintiff contends that 
production of the note, and the testimony of the plain¬ 
tiff as shown in the record made out his case, particu- 
larlv when there was no testimonv contradicting him. 
That t’ne lower court had no alternative to overruling 
the defendant’s motion to find for defendant at the 


close of plaintiff’s case. That this would be true even 
had the evidence shown that plaintiff had not acquired 
the note in due course, as the only legal result of his 
not being a holder in due course, would be to permit 
the defendant to put in any defense he may have had 
to the original payee on the note. Even if plaintiff 
did not hold in due course, the defendant would still 
be required to put on his defense, and not be entitled 
to a directed finding without producing any witnesses. 

However, defendant’s counsel in his argument at¬ 
tempted to distinguish the case at bar from the Thai 
case, supra, by contending that the plaintiff did not 
acquire the note in due course—That there were cer¬ 
tain fatal infirmities in the note which raised a pre¬ 
sumption of invalid transfer, and rendered plaintiff’s 
title defective. In support of this contention he urged 
(R. 6):— 


1. The note had been materially altered, as the 
indorsement thereon bore intrinsic evidence of 
an alteration. 


2. That there is nothing in the body or the en¬ 
dorsement of the note to show that plaintiff was 
not trading as “Southern Neon Company”, or 
connected or interested in the named payee in 
such manner as would preclude his being holder 
in due course; that the note and the indorsement 
did not disclose any legal status for the named 
payee, i. e., whether it was a trade name, partner¬ 
ship or corporation, nor in what capacity or by 
what authority it had been indorsed by Fred Sipe. 



.3. That even if Sipe was a partner, there was 
no proper showing that he had authority to in¬ 
dorse and transfer a note payable to the firm. 

4. That making a note pavable to the “Southern 
Neon Company” a mere name without disclosing 
its legal status, and having the same transferred 
and indorsed by Fred Sipe. without disclosing in 
what capacity or by what authority he acted, were 
circumstances surrounding the transfer of the 
note which raised an inference that the plaintiff 
was a dominant partner or in some manner in¬ 
terested in the “Southern Xeon Company” and 
that the note had been passed to him merely as 
colorable holder to avoid a defense available 
against the named payee. 

а. That plaintiff’s title to the note as a bona fide 

holder having been challenged, the law placed upon 

him the burden of proving each item attacked by 

testimonv other than his own. 

% 

б. That plaintiff had failed to carry this bur¬ 
den—He had not satisfactorily explained the alter¬ 
ation of the indorsement; the legal status of the 
“Southern Xeon Company” or what was his in¬ 
terest in that firm; or bv what authoritv the in- 

• * 

dorsement had been made by Sipe; and further 
plaintiff had not proved that he acquired the note 
in good faith before maturitv in the regular course 
of business for value, and without notice of any 
infirmities or defenses. 

7. That plaintiff’s testimony on these points was 
merely self-serving declarations, and was insuf¬ 
ficient proof without other corroborating testi¬ 
monv. 

* 


S 


The plaintiff contends that there is no merit in any 
of these contentions. The Negotiable Instrument Law, 
supra , Sec. 75, Title 22, D. C. Code, defines a defective 
title as follows: 

“The title of a person who negotiates an instru¬ 
ment is defective within the meaning hereof when 
he obtained the instrument, or any signature there¬ 
to, by fraud, duress, or force, or fear, or other un¬ 
lawful means, or for any illegal consideration, or 
when he negotiates it in breach of faith or under 
such circumstances as amount to fraud,” (Sec. 
1359, 1902 Code.) 

None of these defects were proved in the case at bar, 
but as the lower court granted defendant’s motion for 
a directed finding on plaintiff’s evidence, there is being 
cited below what counsel believes to be the law on each 
of defendant’s contentions:— 

First: Plaintiff contends that the note has not 
been materially altered in such manner as would avoid 
it, under Sections 186 and 187, Title 22, Supra, (Secs. 
1428 and 1429, 1902 Code), which define material alter¬ 
ations, as any change in the date; amount payable; 
time and place of payment; number and relation of 
parties; medium of currency; or which alters the effect 
of the instrument. Nothing is said about indorsements, 
but it is provided that when the note is in the hands 
of a person not a party to the alteration it can be en¬ 
forced according to its original tenor against the 
maker. 


9 


The following sections of this title also seem to be 
material on this question:— 

Sec. 18 (4th par.) “Where there is conflict be¬ 
tween the written and printed provisions of the 
instrument, the written provisions prevail.” (Sec. 
1321, par. 4, 1902 Code.) 

Sec. f)4. “Where the name of a payee or in¬ 
dorsee is wrongly designated or misspelled he may 
indorse the instrument as therein described, add¬ 
ing, if he thinks fit, his proper signature.” (Sec. 
1347, 1902 Code.) 

Sec. 19. * * one who signs in a trade or as- 

sumed name will be liable to the same extent as if 
he had signed in his own name.” (Sec. 1322, 1902 
Code.) 

Sec. 1. “ ‘Written' includes printed, and 

‘writing' includes print." 

“‘Person’ includes a body of persons, whether 
incorporated or not." (Sec. 1304, 1902 Code.) 

Second: A note made payable to a mere trade name, 
and which does not disclose the legal status of the 
payee can be enforced against the maker. The holder 
is not required to prove the legal status of the named 
payee, nor in what capacity or with what authority 
the person endorsing for the named payee was acting, 
to make out a prima facie case. 

Sec. 80, Supra. “The maker of a negotiable 
instrument, by making it, engages that he will pay 
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it according to its tenor, and admits the existence 
of the pavee and his then capacity to indorse.” 
(Sec. 1364, 1902 Code.) 

or as expressed by Ruling Case Law:— 

“As a rule, the maker of a note cannot question 
the authority of the payee to make a transfer 
thereof.” 3 R. C. L. 994, Sec. 204. 

The following sections of the Negotiable Instru¬ 
ments Law also apply— 


Sec. 31, Supra. “Every negotiable instrument 
is deemed prima facie to have been issued for a 
valuable consideration, and every person whose 
signature appears thereon to have become a party 
thereto for value.” (Sec. 1328, 1902 Code.) 

Sec. 33, Supra. “Where value has at any time 
been given for an instrument, the holder is deemed 
a holder for value in respect to all parties who 
became such prior to that time.” (Sec. 1330, 
1902 Code.) 

Sec. 17, Supra. “* * * where the instrument is 
in the hands of a holder in due course, a valid 
delivery thereof by all parties prior to him, so as to 
make them liable to him, is conclusively presumed. 
And where the instrument is no longer in the 
possession of a party whose signature appears 
thereon, a valid and intentional delivery is pre¬ 
sumed until the contrary is proved.” (Sec. 1320, 
1902 Code.) 

Sec. 1, Supra. “ ‘Delivery’ means transfer of 
possession, actual or constructive, from one per¬ 
son to another.” 
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“ ‘Indorsement’ means an indorsement com¬ 
pleted by delivery.” * 

“‘Holder’ means the payee or indorsee of a 
bill or note, who is in possession of it, or the bearer 
thereof.” (Sec. 1304, 1902 Code.) 

Sec. 79, Supra. “Every holder is deemed 5 

prima facie to be a holder in due course; but when 
it is shown that the title of any person who has 
negotiated the instrument was defective, the bur¬ 
den is on the holder to prove that he or some per¬ 
son under whom he claims acquired the title as 
holder in due course. But the last-mentioned rule * 

does not apply in favor of a party who became 
bound on the instrument prior to the acquisition 
of such defective title.*' (Sec. 1363, 1902 Code.) 


The second clause of the above section was cited bv 
the defendant, as placing the burden upon the holder 
to prove he acquired the note in due course. How¬ 
ever, this section does not help the position of the de¬ 
fendant, as the last clause therein specifically states 
that the rule does not apply in favor of one who be¬ 
came bound thereon prior to the alleged defects, like 
the defendant in the case at bar. Furthermore, there 
was no evidence showing a defect in title, and argument 
or cross-examination by counsel is not such “showing" 
of a defect, which would make the second clause apply. 
The question of burden of proof is treated in detail 
later in this brief. 

Third: A partner has implied authority to endorse 
and transfer firm paper. The law is well-settled on 
this point, but there is listed herein a few citations. 
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The following section of the Negotiable Instrument 
Law conveys this conclusion:— 

Sec. 52, Supra. “Where an instrument is pay¬ 
able to the order of two or more payees or in¬ 
dorsees who are not partners all must indorse, un¬ 
less the one indorsing has authority to indorse for 
the others.’’ (Sec. 1345, 1902 Code.) 

Kuling Case Law gives the following general rule:— 

“* * * a partner has implied authority to * * * 
indorse * * * promissory notes in the name of the 
firm. * * * the presumption is that its execution 
was a partnership transaction, * * * and it is in¬ 
cumbent upon a party denying the firm’s liability 
to prove that it was not * * 3 R. C. L. 1089, 

Sec. 296. 

and the same authority says that a partner has implied 
authority to indorse so as to pass title, even after 
dissolution of the partnership. 20 R. C. L. 973, Sec. 
202 . 

This Court has held the same way in the following 
cases:— 

“It is true that Peters signed the firm name 
upon the renewal notes, but the presumption of 
law is that he was authorized to do so,” Bank v. 
Yankou et al., 55 App. D. C. 252. 

“The presumption is that Sylvester C. Cowell, 
as a member of the partnership, was authorized to 
indorse the partnership name;” Richards v. 
Street , 31 App. D. C. 427. 



Fourth : The wording of the note and its failure to 
give the legal status of the named payee in the note 
and the indorsement do not raise any inference that 
plaintiff was a dominant partner in the named payee or 
did not receive the note in good faith for value. 

Fifth : The only inference to this effect was made 
by counsel in his cross-examination and argument. 
Such an inference is not a challenge or attack on plain¬ 
tiff’s title that would shift the burden of proof within 
the meaning Sec. 79, Title 22 (Sec. 1363, 1902 Code), 
Supra. Plaintiff was the only witness who testified 
on the circumstances surrounding the transfer of the 
note, and on the motion before the court his evidence 
was uncontradicted. 


Sixth: By producing the note plaintiff proves his 
case, and the burden of proof is upon any person who 
assails his title. This seems clear from the sections 
of the Negotiable Instrument Law, cited, supra. 
(Under point two.) Ruling Case Law states the rule:— 

“Sec. 190. Possession of Instrument as Evi¬ 
dence of Title. The possession and production of 
a note uncancelled and unextinguishecTbv indorse- 
ments of payments, or otherwise, is prima facie 
evidence that the holder is owner, and that the 
note is unpaid. Indeed, the doctrine that the pro¬ 
duction of a promissory note at the trial of an 
action to recover the amount of it is sufficient 
proof of the plaintiff’s ownership is too well settled 
now to be questioned/’ 3 R. C. L. 980. 


“Sec. 243. * * * every holder of an instrument 
is deemed prima facie to be a holder in due course. 
In other words the mere possession of a negotiable 
instrument by the indorsee, * * * imports prima 
facie that he is the lawful owner, and that he ac¬ 
quired it before maturity, bona fide, for value and 
in the usual course of business, and without notice 
of any circumstances impeaching its validity. * * * 
the burden is then upon the one seeking to impeach 
any of the elements of validity or rights of the 
holder which such possession implies. This pre¬ 
sumption continues until overcome by sufficient 
proof. By presenting the paper the plaintiff 
makes a prima facie case, that is, a case sufficient 
to justify a verdict or finding for him if the de¬ 
fendant does not rebut it.” 3 R. C. L. 1037. 


This court has used even stronger language in quot¬ 
ing the United States Supreme Court:— 

“The following rigid rule was laid down by this 
court in Hutchins v. Langley, 27 App. 1). C. 234, 
quoting from Hotchkiss v. National Shoe and 
Leather Bank, 21 Wall. 354, 22 L. ed. 645. A 
‘party who takes negotable paper before due for 
a valuable consideration, without knowledge of 
any defect in title, in good faith, can hold it against 
all the world. A suspicion that there is a defect of 
title in the holder, or a knowledge of circumstances 
that might excite the suspicion in the mind of a 
cautious person, or even gross negligence at the 
time, will not defeat the title of the purchaser. 
That result can be produced only by bad faith, 
which implies guilty knowledge or wilful ignor¬ 
ance, and the burden of proof lies on the assailant 
of the title / ” Hazen v. Van Scnden, 43 App. 
D. C. 164. 
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And in a later case— 


“A bona fide holder of a negotiable instrument 
for a valuable consideration is defined in the earlv 
case of Swift v. Tyson, 16 Pet. 1, 15, 10 L. ed. 865, 
870, as follows: ‘There is no doubt that a bona 
fide holder of a negotiable instrument, for a valu¬ 
able consideration, without notice of facts which 
impeach its validity, as between the antecedent 
parties, if he takes it under an indorsement made 
before the same becomes due, holds title unaffected 
by these facts, and may recover thereon, although, 
as between the antecedent parties, the transaction 
mav be without anv legal validity. This doctrine 
is so long and so well established, and so essential 
to the security of negotiable paper, that it is laid 
up among, the fundamentals of the law, and re¬ 
quires no authority or reasoning to be now brought 
in its support. As little doubt is there, that the 
holder of any negotiable paper, before it is due, 
is not hound to prove that he is a bona fide holder 
for a valuable consideration, without notice; for 
the law will presume that, in the absence of all 
rebutting proofs, and therefore it is incumbent 
upon the defendant to establish by way of defense 
satisfactory proofs of the contrary, and thus over¬ 
come the prima facie title of the plaintiff.’ 
Thompson v. Bank , 45 App. D. C. 2*23, 4. 


Seventh : The fact that a witness is a party to the 
suit does not effect his competency to testify to facts 
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of which he has personal knowledge. Section 8, Title 
9, of the Code savs:— 

44 * * * no person shall be incompetent to testify 
in any civil action * * * by reason of his being a 
party thereto or interested in the result thereof; 
but, if otherwise competent to testify, he shall be 
competent to give evidence on his own behalf 
* * (Sec. 10(13, 1902 Code.) 

The fact that he is interested in the outcome of the 
suit does not effect the competency of plaintiff’s testi- 
monv. There being no contradictory testimony before 
the court the weight of his evidence is not an issue in 
the case at bar. 

In conclusion plaintiff submits the facts in the case 
at bar would make the plaintiff a holder in due course, 
under authority of Thai v. Credit Alliance, supra. That 
the burden of proving any defect in plaintiff’s title is 
upon the defendant. That the note had not been 
avoided by a material alteration, and was properly 
indorsed to pass a good title. That production of the 
note, coupled with plaintiff’s testimony, made out a 
prima facie case. That defendant should have been 
required to put on his defense, and in the absence of 
evidence that the plaintiff had notice of such breach, 
evidence that the defendant had been damaged by 
breach of the warranty clause in the conditional sale 
contract between the original parties was inadmissable. 
That the lower court erred in admitting this evidence, 
and in finding for the defendant at the close of plain- 
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tiff’s case, and the judgment entered on this finding 
should he reversed. 

It is perhaps not out of place to note in this brief, 
that out of the several suits filed in the Municipal 
Court on notes similar to the one in this case, three 
suits were contested on the same ground, i. e., that the 
defendant had been damaged bv breach of the warrant v 
clause in the conditional sale contract, and that the 
plaintiff was not a holder in due course. In only the 
case at bar was there a judgment for the defendant. 
In the other two cases, after trial, a different judge 
found for the plaintiff for the amount claimed, viz., in 
Klwgstein v. West End Motors , M. C. Xo. 315, 675, and 
Klinffstein v. Economy Liquor Store , M. C. Xo. 320, 
276. 


Respectfully submitted, 

Hallock P. Long, 

Daniel L. Grantham, 
Attorneys for Plaintiffs in Error. 
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IN THE 


©mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1936. 


No. 6856. 


E. L. Klingsteix, Plaintiff in Error , 

v. 

Thomas Circle Cafe, Defendant in Error. 


BRIEF IN BEHALF OF DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 

This is a suit brought upon a note drawn by the de¬ 
fendant, payable to the order of the Southern Neon 
Company, in conjunction with a conditional bill of sale, 
and transfered without recourse three days after the 
date of its delivery to the plaintiff herein. Suit was 
brought for the balance of the note upon the refusal 
of the defendant to continue the monthly payments 
owing to alleged breach of contract. During the trial, 
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plaintiff’s status as holder in due course without notice 
was challenged, as was the negotiability of the instru¬ 
ment owing to defective endorsement and at the con¬ 
clusion of plaintiff’s case, defendant moved for a di¬ 
rected finding. The court reserved decision on the 
motion and received evidence and heard testimonv con- 
stituting defendant’s case. Appellant has not included 
this evidence in the record as “having no bearing to 
the ruling”. (Plaintiff’s Brief, page 7.) At the con¬ 
clusion of the case, defendant’s motion for a directed 
finding in favor of defendant was renewed, taken un¬ 
der advisement and finally granted after the submis¬ 
sion of briefs by counsel for both sides. From these 
findings of the lower court plaintiff appealed. 

ARGUMENT. 

The seven points of error assigned by appellant may 
be grouped into two classes: (1) that the court erred 
in permitting cross-examination of the plaintiff and 
receiving evidence tending to show that plaintiff was 
not a holder in due course, and (2) that the court erred 
in finding for the defendant at the close of plaintiff’s 
case. 

Before taking up these two classes, it might be ad¬ 
visable to state that appellant proceeds on the theory 
that plaintiff was a holder in due course and authori¬ 
ties cited are applicable solely to holders in due course. 
The answer of the defendant, admissions of plaintiff 
under cross-examination, testimony adduced during 
the trial on behalf of defendant, all challenged plain¬ 
tiff’s title and apparently the trial justice was con¬ 
vinced that plaintiff was not a holder in due course. 

Class 1: Appellant contends that the court erred in 
allowing cross-examination of plaintiff on the subject 


matter of the negotiation of the note; terms of the con¬ 
tract between Southern Neon Company and the defen¬ 
dant ; plaintiff’s connection with the drawee and knowl¬ 
edge pertaining to matters relating to the breach of 
warranties of the contract. 

It seems to counsel that the defendant possessed a 
positive right to examine into these matters, since the 
turning point of the case centers on the question of 
whether plaintiff took the note in due course for value 
and without notice. While it is true that a holder is 
presumed to have taken the instrument in due course, 
this presumption can be overcome by evidence and no 
doubt it follows that plaintiff’s own admissions either 
in direct or cross-examination can be part of the evi¬ 
dence to overcome that presumption. (Sec. 1359 of 
Code of Laws for the District of Columbia, 1901.) De¬ 
fendant did have a right to know whether plaintiff had 
knowledge of the contract and its terms; hence no er¬ 
ror was committed by the trial justice in refusing 
plaintiff’s motion to strike out the testimony. Gilmer 
v. Higley, 110 U. S. 47. 

Class 2: Plaintiff claims that the court erred in 
granting defendant’s motion to find for defendant 
when there was no evidence to show that plaintiff’s 
title was defective. This is not correct since the court, 
in hearing plaintiff’s case had sufficient evidence be¬ 
fore it showing that title to the note was taken under 
circumstances that amounted to fraud. 

It is pertinent at this juncture to invite the Court’s 
attention to the fact that appellant has brought an in¬ 
complete record before this Honorable Court. The 
record is incomplete in that the testimony of the de¬ 
fense witnesses is omitted from the bill of exceptions 
although it has direct bearing on the issue involved, 


to wit: whether the plaintiff was a holder in due 
course for value without notice. The weight of 
opinion as laid down in the case of Morgan v. 
Bankers Trust Company . 63 Wash. 476, is that “it 
is necessary to have the record before us affirmatively 
show in some manner that it contains all the matters 
occurring in the cause material to the question sought 
to be reviewed. ” The last act of the lower court in¬ 
volved the disposition of plaintiff’s motion for a new 
trial. At that time the court had before it the entire 
case upon which it is presumed to have disposed of 
that motion and of the case. Assuming for the sake 
of argument that an error might be imputed had there 
been a finding for defendant at the end of plaintiff’s 
case, no such error did occur since the court heard the 
entire case while reserving its decision on plaintiff’s 
motion. How can it be urged upon this court that an 
error was committed bv the lower court when the en- 
tire evidence upon which the lower court based its 
findings is not before it on appeal? 

It is the duty of the appealing party to show such 
facts resulted in injury to his rights from the errone¬ 
ous action of the lower court and its bill of exceptions 
presents such injury when praying for appellate re¬ 
lief and intervention. Krauss Bros. Lumber Co. v. 
Mellon , ct aL, 276 U. S. 3S6. 

When there is not enough in the bill of exceptions 
to justify the inference that the ruling was injurious 
or probably injurious, error is not apparent. Rio 
Grande Western Railroad v. Utah Nursery Co., 25 
Utah 187. 

If a motion is made in the trial court to take the 
case from a jury or other fact-finding tribunal and 
direct a verdict or give judgment on the ground that, 
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as a matter of fact only one verdict or judgment can 
be reached, it must appear that in the bill of excep¬ 
tions is contained all the evidence actually adduced at 
trial. Krauss Bros. Lumber Co. v. Mellon, et al., 276 
U. S. 386. 

Furthermore, appellant must not only show error 
in the record, but must show that such error was 
prejudicial to his rights. Press Publishing Co. v. 
Monteith, 180 Fed. 356. 

In addition, there appears nothing in the record to 
show that the final outcome of the case would have 
been different had no alleged error been committed. 
The policy of our courts is to disregard unimportant 
and inconsequential errors appearing in the record 
and to reverse causes for reasons affecting only the 
merits of the case and the substantial rights of the 
parties. Vallejo & Northern Railroad Co. v. Reed 
Orchard Co., et al., 169 Cal. 545. If appellant’s rights 
have been prejudiced by error, such error and injury 
cannot be presumed, but must be clearly shown by the 
evidence of the whole case. Painter v. Wilcox, 52 
Colo. 639. 

Unless it affirmatively appears from the record that 
the ruling of the court was in fact injurious or that in 
all probability it would injuriously affect the rights of 
the objecting party, such ruling will not be reviewed 
by this court on appeal. All proceedings in the lower 
court are presumed to be correct until the contrary is 
shown. Holmes v. Gayle, 1 Ala. 517. 

CONCLUSION. 

In the case at bar, the turning point is whether the 
plaintiff took the note in good faith and for value. On 
this question, the court heard evidence adduced by 


6 


both litigants and directed a finding for the defendant. 

It is clear that no error was committed bv the lower 
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court or, if one was committed, it was inconsequential 
and in no way prejudicial to the rights of the appel¬ 
lant. 

It is respectfully submitted that the judgment of the 
lower court be affirmed with costs. 

George C. Vourxas, 
Attorney for Defendant in Error. 

Thomas X. Duxx, 

Of Counsel. 










